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cases (p. 47). That is only for Parliament (p. 50), and to Parliament, 
in such a case, the court must bow (p. 54). As to this point, he seems 
rather to overstrain the meaning of Marshall's observation, in Murray 
v. The Charming Betsey, 4 that an Act of Congress "can never be con- 
strued to violate neutral rights, or to affect neutral commerce, further 
than is warranted by the law of nations, as understood in this country" 
(p. 119). This is explained by the preceding statement of the Chief 
Justice, in the same sentence, that such an Act ought never to be con- 
strued to violate the law of nations "if any other possible construction 
remains." 

In regard to a British Order in Council affecting the rules of decision 
in prize cases, the author goes no farther than to say that, being only 
an exercise of a royal prerogative, it would "seem" as such to have a 
field narrower than that of an Act of Parliament (p. 47). 

The assent of Parliament is regarded as practically necessary to 
secure the enforcement of any treaty in the ordinary courts (pp. 94, 
n. 107, 125). 

The author recognizes three divisions of international law, — that 
which is assented to by all nations, that which is assented to by an im- 
portant part of them, and that which has been assented to by a small 
number only (p. 16). It may well be questioned- whether the second 
and third classes are inherently law at all. They seem rather law in 
the making. 

Simeon E. Baldwin. 

Diplomatic Protection of Citizens Abroad: or the Law of International 
Claims. By Edwin M. Borchard. New York. The Banks Law 
Publishing Company. 1915. pp. xxxvii, 988. 

As but few books have been heretofore written upon the subject 
matter covered by the work under review, it is but scanty praise to say 
that this is the best of them. 

In standardizing any American book on any branch of international 
law, one instinctively turns to the incomparable works of Mr. John 
Bassett Moore, — the Digest of International Law and the History of 
International Arbitrations, — which constitute at once the most elab- 
orate and able treatises which America has produced upon international 
law and also the original sources of a great bulk of material, the actual 

4 2 Cranch, 118. 
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original papers of which are beyond the reach of the ordinary private 
citizen. However, Mr. Moore, in his Digest, covered the entire field of 
international law and he would have been unscientific and would have 
gone beyond the purpose and scope of his work, had he attempted to 
deal with the minutiae of international claims. 

In his International Arbitrations, Mr. Moore evidently aimed not 
so much at preparing a general treatise on international claims, as at 
producing a work that should make available the otherwise inacces- 
sible records of international arbitrations, particularly those to which 
the United States has been a party. Of necessity this purpose so limited 
the scope of the work as to put out of view a consideration of the diplo- 
matic adjustment and settlement of claims save as these matters might 
be incidental to particular cases which were ultimately arbitrated. There 
have moreover been a number of important arbitrations since the work 
was prepared. 

The report of Mr. Lawrence "The Law of Claims Against Govern- 
ments, including the mode of adjusting them and the procedure adopted 
in their investigation" contains material that is valuable, but it was 
written with a particular purpose in mind, and it is no more than the 
usual government document, — a heterogeneous, unclassified mass of 
material. 

Mr. Ralston has given us a comparatively small but well conceived 
and written Resume (as he terms it) of International Arbitral Law and 
Procedure, but this obviously deals with only one phase of international 
claims. Our present author has undertaken the larger and more 
ambitious task of covering the whole field of international claims. In 
his work and that of Mr. Ralston, is to be found certainly the greater 
part of the law and existing precedents and authorities relating to this 
particular branch of the law of nations. The two works are more or 
less complementary, the one to the other. 

The most cursory examination of the work under review demon- 
strates the immense amount of labor which its author performed in its 
preparation, and even a partial reading of the text brings the assurance 
that the matter has been carefully and thoughtfully treated. 

The work is divided into four parts and each part is separately and 
independently divided into chapters. Part I deals with the "Relation 
Between State and Citizen, Between State and Alien, and Between 
State and State," and the various chapters thereunder are "The Alien"; 
"Municipal Responsibility of the State"; "International Responsi- 
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bility of the State" ; (generally and as to the " Acts of Individuals," " War 
Claims," "Contractual Claims," and "Denial of Justice"); and "Rela- 
tion between States." Part II deals with "The Exercise of Diplomatic 
Protection" and is divided into chapters dealing with "Nature, Basis, 
and Theory of Protection"; "Relation between the Private and the 
Public Injury"; "Government Control over Claims"; "Distribution 
of Awards and Indemnities"; "Extent of Protection"; and "Means of 
Protection." Part III covers "The Object of Protection — The Person 
and Property of Citizens" under the chapter heads, "Citizenship the 
Primary Title to Protection;" "Proof and Evidence of Citizenship"; 
"Naturalization and Other Titles to Citizenship or Protection"; "Effect 
of Various Legal Relationships"; "Successors in Interest and Beneficial 
Owners." Part IV, dealing with the "Limitations on Diplomatic Pro- 
tection" has for its chapter headings "Conditions Prescribed by the 
Claimant's Own Government"; "Forfeiture of Protection by Act of 
Citizen (including " Expatriation," " Censurable Conduct of the Claim- 
ant," "Renunciation of Protection," and "Failure of Proper Recourse 
to Judicial Remedies"); "Limitations Arising out of Subject-Matter 
and Political Considerations"; and "Limitations Arising out of Munici- 
pal Legislation of the Defendant State." 

It will be thus observed that the book covers a very wide range. The 
method of treatment is a discussion of principles and cases, a statement 
of conclusions, all supplemented and enforced by citations of numerous 
authorities (cases and treatises). The book thus constitutes not only a 
treatise, but also a mine of material, both for the student of inter- 
national law and the lawyer practicing in that field. 

Of course, no international lawyer, even the author himself, is likely 
to regard the book as perfect, and every lawyer would probably have 
done some part of the work in a different way or would have treated 
some of the various subjects from a different angle, and possibly, at 
times, with a different fundamental theory. 

For example, the author, supported by not a few authorities, draws 
a quite positive distinction (p. 283) between government contracts for 
the paying of money for money furnished to the government, and con- 
tracts for the paying of money for goods furnished to the Government, 
— he considering the latter enforceable, the former not. It is certainly 
true of Anglo-Saxon law, and probably of other systems also, that no 
distinction is to be taken between a man's promise to pay money for 
money which he has received and his promise to pay money for goods 
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which he has received. Indeed, such a distinction would be not only 
artificial, but one might properly say foolish. It is not clear why on 
principle any different rule should apply to the transactions of a govern- 
ment. Our author seemingly relies largely on Westlake for the support 
of his theory, and Westlake appears to put his case upon the following 
grounds: 

But public loans are contracted by acts of a legislative nature, and when their 
terms are afterwards modified to the disadvantage of the bondholders this is done by 
other acts of a legislative nature, which are not questionable by any proceeding in the 
country. * * * xhe holder of a bond enforceable only through the intervention 
of his government is trying, when he seeks that intervention, to exercise a different 
right from that of a person whose complaint is the gross defect of a remedial process 
which by general understanding ought to exist and be effective. (Westlake, 2nd Ed., 
Part I, 332, 333.) 

Or to put it more shortly, according to this theory obligations for 
public debt seemingly are not to be enforced, (1) because the creation 
thereof is a legislative act and the legislature may without challenge 
modify its act; and (2) because no local remedy is generally provided. 

As to the first of these points it is submitted that it cannot be sup- 
ported either legally or morally, except upon the assumption that the 
public loan contract is made with the distinct understanding upon the 
part of both borrower and lender that the legislature may rightfully 
change its mind and repudiate its obligations. Of course, this is not 
the fact, as our author evidently recognizes (p. 304). Moreover, if 
this legislative theory is sound, it should, it would seem, be operative 
as to all like legislative acts; yet curiously enough our author holds that 
government concessions, which are also practically always legislative 
acts either directly or through authorization to the Executive and which 
are therefore susceptible of the same sort of legislative modification, are 
not subject to the same rule of repudiation but are enforceable. 

As to the second of the grounds noted, it is hardly to be contended 
that the mere absence of a local legal remedy can in international affairs 
be regarded as nugatory of the existence of international rights, other- 
wise an evilly disposed government might treat aliens according to its 
mere caprice. Moreover, it seems that in his treatment of this partic- 
ular subject the author is more or less at war with himself, for he has in 
an earlier part of the work (p. 184) insisted that "the taking of private 
property for the public use or benefit has always been an accepted ground 
of international claim for compensation"; and further (p. 262) that this 
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is the law even in cases of military necessity, — probably the most dire 
necessity known to nations, — certainly a necessity as great as ever in- 
duces the repudiation of a debt. It seem? doubtful whether anyone could 
successfully maintain that the repudiation of an honest debt, whether 
evidenced by a bond or by some other security, and whether for money 
borrowed or for goods sold, is not in essence an appropriation of private 
property to public use. As Vattel puts it, the creditor "has entrusted 
the nation with his property, and the nation is bound to restore it to 
him again." (Book II, Chap. XIV, Sec. 216.) 

It is submitted that the sounder doctrine is laid down by Hall when he 
says "there is no difference in principle between wrongs inflicted by 
breach of a monetary agreement and other wrongs for which the state, 
as itself the wrong-doer, is immediately responsible." (Hall, 6th ed., 
pp. 275-276.) 

Of course, as already stated, there are authorities opposed to Hall 
(and in support of our author), but they have come in considerable part 
from the smaller states, and not infrequently from that class of states 
whose public debt history, marred by all too frequent occasions of repu- 
diation, is needy both of excuse and justification. 

It is at times sought to buttress the position adopted by our author 
by invoking Lord Palmerston's declaration in his famous circular of 
1848. As a matter of fact Lord Palmerston's circular merely again laid 
down the rule which had been enunciated by the British Foreign Office 
certainly as early as 1830 (28 British and Foreign State Papers, p. 967) 
and reiterated in 1832 (id. 969). [And see also the early correspondence 
on the Rights of bondholders as early as 1828 (id. 978) ; and in 1829 (id. 
981) and again in 1832 (id. 1012)]. 

Moreover, as our author points out, the essential parts of Lord Palmer- 
ston's comments on the principles involved are oftentimes overlooked 
in considering this circular. The circular says : 

As some misconception appears to exist in some of those states with regard to the 
just right of Her Majesty's Government to interfere authoritatively, if it should think 
fit to do so in support of those claims, 1 have to inform you, as the representative of 
Her Majesty in one of the states against which British subjects have such claims, that 
it is for the British Government entirely a question of discretion, and by no means 
a question of international right, whether they should or should not make this matter 
the subject of diplomatic negotiation. If the question is to be considered simply in 
its bearing on international right, there can be no doubt whatever of the perfect right 
which the government of every country possesses to take up, as a matter of diplomatic 
negotiation, any well-founded complaint which any of its subjects may prefer against 
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the government of another country, or any wrong which from such foreign govern- 
ment those subjects may have sustained; and if the government of one country is en- 
titled to demand redress for any one individual among its subjects who may have a 
just but unsatisfied pecuniary claim upon the government of another country, the 
right so to require redress cannot be diminished merely because the extent of the 
wrong is increased, and because instead of their being one individual claiming a com- 
paratively small sum, there are a great number of individuals to whom a very large 
amount is due. (Hall, 6th ed., p. 276.) 

At the close of his circular he said: 

But nevertheless it might happen that the loss occasioned to British subjects by 
the non-payment of interest upon loans made by them to foreign governments might 
become so great that it would be too high a price for the nation to pay for such a 
warning as to the future, and in such a state of things it might become the duty of the 
British Government to make these matters the subject of diplomatic negotiation. 
(Hall, 6th ed., p. 277.) 

The real position of his lordship was set forth in the paragraph of his 
circular which reads: 

It is therefore simply a question of discretion with the British Government whether 
this matter should or should not be taken up by diplomatic negotiation, and the deci- 
sion of that question of discretion turns entirely upon British and domestic considera- 
tions. (Id., p. 276.) 

(It may be remarked, parenthetically, that the espousal of any claim 
of any kind by one government against another government and on 
behalf of its own nationals, is always a matter of purest discretion.) 

Moreover, according to the statement of Lord Palmerston (see the 
initial paragraph of his circular as quoted by Hall and Phillimore, II, p. 9) 
the British Foreign Office had theretofore repeatedly interposed its ef- 
forts with foreign governments in behalf of British subjects who had lent 
money to those governments. Indeed, in the last forty years there have 
been perhaps half a hundred occasions in which Great Britain has in- 
structed its diplomatic and consular officers to interpose their efforts 
in behalf of British bondholders of the external debts of states, and in 
not a few of these cases the officers so instructed to give assistance have 
also been at the same time the regularly appointed agents of the bond- 
holders in the countries to which they were commissioned or accredited. 
(See for example, II Phillimore, p. 13.) Under these circumstances it is 
not difficult to understand how, not only the foreign state but even the 
diplomatic representative himself might at times have confused his two 
capacities, with a resulting benefit to the bondholders, — a benefit entirely 
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consistent with Lord Palmerston's pronouncement, but not wholly in 
keeping with that more virtuous self-restraint which some have under- 
stood his circular to command. 

Again, as a purely minor matter, one misses from our author's citations 
of bond cases some of the British decisions of the seventies and eighties 
dealing with the bond issues of Bolivia, Peru, and Egypt, as also the 
litigation before our own Supreme Court in the matter of certain" South- 
ern Bonds," which latter sufficiently resemble the external obligations 
of a sovereign state to be useful in a general consideration of public 
bonds. 

It is somewhat curious to note that our author, espousing a view held 
by certain other writers, seems inclined to treat the general question of 
paying public bonds as if somehow it were a great injustice for states 
to meet their external debts, and further as if considering that primarily 
the effort in international law should be to provide some means by which 
nations might, perhaps within limitations, safely and securely defeat 
the demands of their creditors. For example, he begins the "Conclu- 
sions" of his discussions on public debts with these sentences: "The 
Porter proposition is by no means a complete remedy for existing evils, 
except in so far as it protects a debtor state from the immediate use of 
force. It still permits of much injustice to the debtor nation, inasmuch 
as claims are still presented on ex parte evidence without a judicial ex- 
amination of the merits of the case" (p. 327). 

One cannot avoid the enquiry which immediately comes into the 
mind, — what evils, and what injustice? 

It would be an interesting and instructive work for someone to fur- 
nish us a list of the cases in which governments have used force actually 
to collect, out of hand, without adjustment or consideration, public 
debts due their nationals. If it should be found on examination that 
such occasions of "injustice" had not been numerous, and, particularly, 
if it were found that no state had, as a matter of fact, ever used force 
so to collect a public debt, this sovereignty-destroying spectre of force 
opposing the repudiation of duly contracted obligations would lose 
much of its power to terrify. It might be that such an examination 
would further show that the proposition of Mr. Porter was, as some 
have considered it to be, both the first and the only sanction, recognized 
or even conceded, to the use of force in such cases. (It is assumed that 
measures of reprisal are not considered " force " as used in this connection.) 
It has, of course, been necessary in the past (and the proposal of Mr. 
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Porter quite clearly contemplates that it may be necessary in the future) 
for one nation to use force against another to compel the other to enter 
upon an adjustment of claims, even including, in some cases, public 
debts. For example, of such general nature were the operations of 
Great Britain in the much condemned Don Pacifico case (VI, Moore's 
Digest, p. 852; VII, id., p. 132), probably as extreme an action of this sort 
as any government has ever taken, and of the allied Powers in the 
"pacific blockade" of Venezuela in 1902 (VI, Moore's Digest, p. 586). 

Mr. Porter does not give the final outcome of the nameless nineteen- 
war-ship American case, cited by him in his speech presenting his pro- 
posal to the Hague Conference, but it is reasonably safe to assume that 
this Government did not in that case use, and indeed has never yet used 
in any case, force to collect any contract claim without a reasonable 
adjustment, though it may have used a show of force to compel another 
country to enter upon an adjustment of contract claims, by arbitration 
or otherwise. And it is certainly safe to assert that force has never been 
used by the United States to collect from any foreign government the 
proceeds of bonds of its public debts. 

Indeed, it is believed that, as a matter of fact, this particular sort of 
"injustice" against weak nations is almost conspicuous by its absence. 

As to the actual "injustice" which has as a matter of fact been meted 
out by the strong nations against the weak nations in this matter of 
public debts, it is to be observed that the history of the states which 
have been most flagrant in repudiating their debts does not furnish us 
with instances in which the defaulting governments have been subjected 
to force or even to excessive diplomatic pressure in order to dissuade 
them from their course; and yet that same history is filled with repudia- 
tions of just debts; of appropriations of revenues allocated to the service 
of those debts; of the arbitrary reductions of such debts, principal and 
interest; and of almost every conceivable interference with the service 
of such debts. 

Moreover, why advance a doctrine which puts a premium on un- 
reliability? Why should a nation which has repudiated its obligations 
till it no longer possesses any credit be regarded as relieved from the 
necessity of living up to its obligations, merely because they are more 
onerous than those asked of a reliable government? Why should even 
compelling such a defaulting nation to observe its voluntary agreements 
be regarded as "injustice"? 

Notwithstanding these facts, our author's treatment of the question 
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of bonds of the public debt of governments is quite easily the most com- 
prehensive and best legal discussion accessible to the general reader, 
and if one looks at the whole field, all of these matters noted above be- 
come more or less unimportant, and they in nowise impair the really 
great value of the work to the student and practitioner of international 
law. The book is a monument to the industry, patience, and thought- 
fulness of its author. 

The conventional law book statement, that no law library is complete 
without the book, is in this case a simple truth. 

J. Reuben Clark, Jr. 

Las Doctrinas Guerreros y El Derecho. By Dr. Juan Liscano. Caracas : 
ElCojo. 1915. pp.225. 

The European war has led the author to publish the work. In general, 
it may be described as an anti-German book, written for the purpose of 
showing what the author considers to be the impossibility of the position 
of Germany in its internal and external policies. He says that the 
present war is a fight to the death between warlike doctrines and the 
philosophy of law, and that war brings us toward barbarism, the an- 
cestral state. He criticises the German doctrine that war is the essential 
form of the state, and considers that the great error of Germany consists 
in its believing that moral principles and the respect for treaties are 
worth nothing if they retard military operations. The destruction of 
monuments, buildings, and paintings is of no importance if that destruc- 
tion assists Germany in being victorious. 

The author takes occasion to praise England, France, and Italy, the 
principles they have stood for, and their gifts to the world. He believes 
that all Germany has given us and all she desires to give us is merchan- 
dise and industrial products, and that German culture consists in seek- 
ing markets for German products and colonies for the German people. 
The victory of the Allies would perpetuate the influence of each Ally, 
while a German victory would mean a Germanized Europe. 

The author wishes Germany to live, but to live for liberty and democ- 
racy. He considers that a military Germany is a danger for humanity, 
and that a pacificist Germany is a guaranty of progress. He concludes 
that the future work of civilization is to "de-Prussianize" Germany. 

Criticism is, also, made of Ex-President Roosevelt, whom the author 
refers to as the American Kaiser, and of what he considers to be his 
military and warlike policies. 



